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LAND  USE  PLANNING  SERIES 


"?la.nneA&  and  GoU" 

TheAe.  Aj>  a.  school  oi  thought  thcut  A.ni>4j,ti  no 
pZanning  uioAthy  0(J  tkz  namz  can  be  OA  ihouZd 
fae  done,  until  "all  thz  ^acXt>  oAe.  known."     To 
tht  4>ocAj}logAj>t  tki6  mexinii  that  atZLtxx.di.naJi 
typzi,  ma6t  be  IdawtLf^lzd  and  analyzed,  the. 
poiMZA  iitAuttu/LZ  ducAibzd  and  gauged,  and 
thz  potzntial  tmpacti>  0($  zuLtuAzi  and  6ub- 
cuttu/LZ^  wzighzd  and  zvaluatzd.     Thz  phy/tlcal 
^zizntiitit  muit  cAtalog  all  thzjiz  -U  to  knoio 
about  fLock6  and  6ott&,  uxitzA,  wzaXhzA  and 
aJji,  and  thz  li^z  6CA.znti6t6  tnvzntofiy  all 
li^z  {^ofmt  ^Aom  micAobzi>  to  majmal&,  oA  vozlt 
04  thz  plant  li^z  on  which,  in  which,   ofi 
{,fiom  which  thzy  tivz.     Thz  economcA^  and 
political  6ciznti6t6  tmii>t  contAibutz  to  thz 
invzntoAy  and  analy&i6,  at,  wzUi  ah  alt  thz 
othzu  with  6pzcial  knowlzdgz  about  thz  intzA- 
action  oft  mankind  with  hU  physical  and 
iocial  znviAonmznt,   pa&t  and  pAz&znt.     At 
lza6t  onz  AzpAzientativz  o{^  thi^  school  hai 
pAopoizd  6Ajnply  that  bzf^oAz  any  planning  in 
Montana  ii,  aXtzjmptzd,  a  6tudy  mu6t  be  madz 
to  dztzAminz  thz  eiJiJec^  OiJ  all  tyttzmh  on 
all  othzA  6y6tzm6,  AzgoAdlzM  o(^  thz  co^t. 

0{^  couuz  no  onz  ii>  going  to  dzny  that  ati 
knowlzdgz  abouX  all  things    [i^  indzzd  you 
could  gzt  it]  would  be  a  handy  thing  to  havz 
bzfiOAz  plannzA6  6at  down  to  plan.     But  IzX. 
me  4aggeA^  an  analogy.     T{i,   onz  SatuAday 
moAning  oA  a  mzmbzA  o^  a  {^oaAiomz  on  a  public 
golfi  C0UA6Z,   I  am  about  to  attzmpt  a  30-{^oot 
putt,  it  could  be  aAguzd  that  bzf^oAz  addAZi>&- 
ing  thz  ball  I  should  {^iut  aathzA  all  thz 
data  and  coAziully  analyze  thzm.     I  should 
fiind  thz  i>phzAical  abzAAation  oi  thz  ball; 
it6  ma66  and  Az6itLzncy;  thz  wind  diAzction 
and  vzZocity  at  gAound  IzvzZ;  thz  moi&tuAz 
content  and  ^Aictional  Az&iitancz  o^  tliz 
gAa44  and  hoil;  thz  ^latnz6&  o^  thz  puttzA; 
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thz  gAoin  OjJ  thz  g-toAA;  thz  6lopz  oA  htopu 
0(5  thz  gAzzjn  along  thz  path  of,  thz  ball;  and 
OjJ  C0UA6Z  thz  pAzci.i>z  dUtanczA  along  each 
0^  thz  po6&iblz  Aoutzi)  to  thz  cup.     Thz  data 
combinzd  in  a  mathematical  equation  would 
yieZd  the  pAzcii>z  diAzction  to  hit  thz  ball 
and  thz  znzAgy  in  (Joo-t-otmcei  to  apply. 

Now  natuAolty  anyone  undzAtaking  huch  a 
pAoJect  would  be  hxx.&tlzd  of^f^  thz  goli  couA^z 
by  thz  managzmznt  bz^oAz  hz  could  gzt  hi& 
initAumznti)  6zt  up.     (iJhat  any  gol^zA  doeJ> 
instead  i&  tAy  to  Z6timate  thz  cumulative 
zftffZct  of)  iomz  0(5  thz  abovz  voAiablzh,  ignoAz 
othzAM,  and  thzn  with  all  thz  tkiZl  and 
contAol  hz  can  mu&tzA,  putt  thz  balZ  in  a 
czAtain  diAzction  with  a  czAtain  fiOAcz.     He 
will  usually  miiA.     But  mzticuloui  mea^uAZ- 
mznt  0^  thz  voAiableh  wouZd  add  littZz  to 
hii  chanczi  Oi$  a  onz-putt,   bzcauiz  hii  ability 
to  contAol  thz  ^oAcz  and  diAzction  o^  thz 
puttzA  &tAokz  ii>  not  pAzCyUz  znough  ^oA  him 
to  makz  a&z  0(5  all  thz  zxtna  data. 

Somzthing  thz  iomz,   T  Auipzct,  i&  tAuz  0(J 
plani  and  planneAi.     Good  gol^zAi,    [and  zvzn 
pooA  onz6]  with  no  moAz  Az6ejiAch  than  a  coAe- 
^ul  look  at  thz  tiXuation,  and  conbcizntioui 


in-dzptk  ituxiizii  0)5  pou}eA  ^tAactu/izi,  pe/uonaZ- 
Ity  typzA,  and  a  iulZ.  aitaZoq  o^  zvzuytkinQ 
abovz,  on  and  undzn.  thz  za/Ufi.     To  bz  iuAz, 
pzfL^zcX  puZtit  and  paAizcZ  plani>  an.z  quAJ:z 
fuviz.     I'^oitt  30-^oot  tiz&  takz  tuio  6i/iokz(>  ok 
moKz  to  hotz  oat,  and  tckml&z  mo6t  ptant> 
havz  to  bz  modi{)-izd  onz  on.  mofiz  timzi  to  makz 
tkejn  uooAkablz. 

Un£ofLtunateJiy  iofi  tho&z  who  uxint  to  gzt  on 
mXk  thz  gamz,  aZt  too  many  qoIIzm  go  thAough 
a  fuMxoJi  ol  tZ6ting  thz  wind,  6qiUnting  at 
thz  hotz  dAom  all  anglzd,   bKii&king  tnvZdtblz 
motztt  inom  thz  gKzzn,   clzanitng  thz  ball, 
po^twUng  and  pnjacti<U.ng  that  addi  not  a  u)kit 
to  thziA  accuAacy.     SAjnUZanly,  iomz  "compfLZ- 
hznstvz"  plannzfu  havz  ■iub^titutzd  ^ancy 
^ootwoKk  ^OK  6LilZ  and  tncludzd  pagzit  o^ 
background  ^tllzn.  that  addzd  tUXlz  to  undzM.- 
itandtng  and  wzfiz  probably  not  con&(U.oa6ly 
a6  zd  at  all  In  thz  ^inal  plan  ok  it&  implz- 
mzntation. 

All  pZjXYii,  couutd  bznzi-U.  ^rcm  moKz  u^ablz 
tn^onmation  -t|$  tanz  and  monzy  wejiz  o^  no 
zon&zqazncz.     But  thz  i,ubtlz  tntoAKzlixtion- 
ithipit  0(5  all  &y.i>tzrM  ojlz  ho  dimly  undzfutood 
undzn  thz  pn.z6znt  itatz  o^  thz  art  that  even 
i{^  thz  zxtnaordinajiy  tzam  could  bz  ai^zmblzd 
to  comz  up  Mith  dz^initivz  an^Mzfu,   ^m 
budgzti  could  iuppont.  thojn.     And  to  in&Zitt 
that  nothing  can  bz  accomplZ^hzd  uUthout  thz 
panoply  0)$  a  {^ull-^calz,  damn- thz- coi,t 
invz&tigation  o{^  zvznything,  would  mzan  that 
no  planning  at  all  -t6  po6.i>iblz  until  thz 
comi^^g  o^  thz  miltznium.     TlanmA^,  likz 
gol^z/u,  can't  uxUt  that  long. 

C.R.  Vnapzn 


IMIA  CONGRATUIATES  MONTANA 

Governor  Thonas  L.  Judge  recently  received  a 
telegram  from  the  Urban  Mass  Transportation 
Administration  in  Washington,  D.C. , 
congratulating  Montana  and  the  13  private  non- 
profit organizations  in  the  state  for  being 
first  in  the  nation  to  use  transportation 
vehicles  to  serve  the  elderly  and  handicapped. 


COUNTY  PLANNING  FUNDS  DISIT^BUTED 

The  first  quarter's  revenue  from  the  county 
planning  fund,  established  under  Senate  Bill 
87,  which  inposes  a  severance  tax  on  coal  mined 
in  Montana,  was  distributed  in  January  among 
the  state's  56  counties.  Individual  payments 


to  counties,  based  on  a  formula  of  i+0%  geo- 
graphical area  and  60%  population,  ranged 
from  $5,746  to  $246,  with  total  distribution 
amounting  to  $68,481.36. 

SB  87  specifies  that  the  county  planning 
funds  be  spent  for  conducting  land  inventories 
and  classifying  lands  for  taxation  and 
planning  programs.  At  the  end  of  each  fiscal 
year  any  surplus  money  from  the  county 
planning  funds  reverts  to  the  state  education- 
al trust  fund.  County  officials  need  to 
carefully  budget  and  account  for  the  funds 
in  order  to  demonstrate  how  much  of  the  funds 
were  spent  and  to  assure  they  were  spent"  for 
eligible  costs. 


PROPOSED  CHANGES  TO  ADMINISTRATIVE  RULES 

The  Division  of  Planning  recently  distributed 
copies  of  proposed  changes  to  the  Uniform 
Standards  for  Preparation  of  Certificates  of 
Survey  and  Final  Subdivision  Plats.  The 
proposals  were  filed  the  15th  of  February 
with  the  Secretary  of  State  in  accordance 
with  the  Administrative  Procedure  Act.  A 
public  hearing  will  be  held  March  5,  1975 
in  the  Highway  Department  Auditorium  in 
Helena  at  1:30  p.m. 

^fost  of  the  changes  were  suggested  by  the 
Montaxia  Association  of  Registered  Land 
Surveyors.  The  Planning  Division  is  using 
this  opportunity  to  air  a  different  approach 
to  alleviating  abuse  of  the  "occasional  sale" 
exemption.  The  proposed  change  would  pro- 
hibit the  use  of  an  occasional  sale  exeirption 
if  the  remainder  created  by  the  occasional 
sale  wDuld  also  be  less  than  20  acres  in  size. 
If  use  of  the  occasional  sale  vrould  result  in 
twD  parcels  each  less  than  20  acres,  the 
division  would  have  to  be  treated  as  a  sub- 
division and  the  parcels  reviewed  and 
approved. 

DCA  believes  this  proposal  Viould  more 
accurately  reflect  the  department's  interpre- 
tation that  the  legislature  intended  the 
occasional  sale  exemption  to  be  used  to  create 
one  parcel  less  than  20  acres  from  a  large 
tract  without  subdivision  review  and  approval, 
and  that  if  two  or  more  parcels  were  to  be 
created,  they  should  be  subject  to  review  and 
approval . 

Copies  of  the  proposed  changes  may  be 
obtained  from  the  LXIA  Division  of  Planning. 
The  staff  urges  your  ccrranents  and  reactions 
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both  at  the  public  hearing  and  any  time  up  to 
March  15th. 


PUBLIC  HEARINGS:  I'ELDA-HOUSE  BILL  672 

On  November  6,  1975,  DCA  held  a  public  hearing 
in  Helena  to  consider  the  adoption  of  rules 
to  implement  section  8U-7526  of  the  Montana 
Economic  Land  Development  Act  (MELDA-HB672) . 
That  section  provides  that  as  of  January  1, 
1976,  land  zoned  within  cities  was  to  be 
assessed  in  accordance  with  MELDA.  As  a 
result  of  testimony  presented  at  the  hearing, 
DCA  has  decided  to  defer  adoption  of  any  rules 
at  least  until  the  Department  of  Revenue 
adopts  its  own  MELDA  rules.  Also,  DCA  has 
requested  clarification  of  section  84-7526  by 
Attorney  General  Robert  L.  Woodahl,  and  will 
not  adopt  rules  until  it  receives  a  response 
fron  Mr.  Woodahl 's  office. 


On  February  18,  1976,  the  Department  of 
Revenue  held  a  public  hearing  on  rules  pro- 
posed by  it  to  inqjlement  MELDA.  Only  two 
persons  testified  at  the  poorly-attended 
hearing.  Hearing  Officer,  Dennis  Burr, 
announced  that  the  hearing  record  would 
remain  open  for  written  comments  for  30  days. 
Mo  action  will  be  taken  on  the  rules  before 
the  expiration  of  that  period,  he  said. 
Copies  of  the  Department  of  Revenue's  pro- 
posed rules  may  be  obtained  from  the  Property 
Taxation  Division,  Capitol  P.O. ,  Helena  59601. 


LEGAL  BRIEFS 

In  an  opinion  issued  on  January  20,  1976, 
(Vol.  36,  OP.  No.  51)  Attorney  General  Robert 
Woodahl  stated  that  the  filing  of  a  sub- 
division plat  does  not,  by  itself,  justify 
the  reclassification  of  land  from  "agricultural" 
to  "residential"  for  taxation  purposes. 

The  Attorney  General  noted  that  land  must  be 
classified  according  to  its  present  use  and 
that  land  may  continue  in  agricultural  pro- 
duction even  though  a  subdivision  plat  for  it 
has  been  filed  with  the  clerk  and  recorder. 
He  concluded  that  if  the  use  of  the  land 
meets  statutory  criteria  for  agricultural 
production  (section  8U-U37.2,  R.C.M. ,  1947) 
the  filing  of  a  subdivision  plat  can  have  no 
effect  on  the  property's  classification  or 
tax  assessment. 


This  interpr^tatiojn  destroys  any  deterent 
effect  that  Montana's  so-called  "Greenbelt 
Act"  (sections  84-437.1  through  84-437.17, 
R.C.M. ,  1947)  might  otherwise  have  on  the 
premature  subdivision  of  agricultural  land. 
This  Act  provides  that  agricultural  land, 
unlike  other  real  property,  is  to  be  taxed 
not  according  to  its  market  value,  which  may 
be  inflated  by  development  pressures,  but 
according  to  its  value  for  agricultural 
purposes.  The  Act  also  penalizes  the  con- 
version of  agricultural  land  to  non-agri- 
cultural uses  by  imposing  a  "roll  back"  tax 
at  the  time  of  the  use  change.  This  penalty 
tax  is  equal  to  the  difference  between  the 
taxes  paid  on  the  property  during  the  four 
years  preceding  the  conversion  and  the  taxes 
which  VDuld  have  been  paid  if  the  property 
had  been  taxed  according  to  its  higher  market 
during  this  four-year  period. 

If,  as  the  Attorney  General  has  held,  the 
filing  of  a  subdivision  plat  does  not 
constitute  a  change  of  use,  the  purchaser 
who  builds  on  a  lot,  and  not  the  subdivider 
who  has  set  the  stage  for  the  change  in  land 
use,  will  find  himself  liable  for  the  roll 
back  tax.  Furthermore,  because  this  tax 
penalty  would  not  be  reflected  in  the  price 
of  lots,  it  would  not  influence  the  market- 
ability of  the  lots. 


Further  discussion  of  the  "Greenbelt  Act" 
contained  in  Differential  Taxation  and 
Agricultural  Land  Use  published  by  the 
Planning  Division  and  available  for  50 
per  copy. 


IS 


cents 


The  Planning  Division  has  filed  an  amicus 
curiae  (friend  of  the  court)  brief  with  the 
Ibntana  Supreme  Court  in  the  appeal  of  a 
controversial  district  court  decision 
concerning  the  review  of  subdivisions  by  the 
State  Department  of  Health  and  Environmental 
Sciences. 

In  this  decision.  First  Judicial  District 
Judge  Gordon  R.  Bennett  ruled  in  Helena  that 
the  Health  Department's  environmental  impact 
statement  for  the  Beaver  Creek  South  sub- 
division, to  be  located  in  the  Gallatin 
Canyon,  did  not  comply  with  the  requirements 
of  the  Montana  Environmental  Policy  Act. 

Consequently,  Judge  Bennett  ordered  the 
Department  to  revoke  its  approval  of  the 
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subdivision's  plans  for  water  supply  and 
sewage  and  solid  waste  disposal  under  the 
"sanitation  in  subdivisions  act"  (sections 
69-5001  through  69-5009,  R.C.M. ,  1947).  The 
Department  and  the  developer  have  appealed 
this  ruling. 

The  Planning  Division  believes  that  if  sus- 
tained, the  District  Court's  decision  will 
result  in  a  major  shift  in  the  responsibility 
for  comprehensive  subdivision  regulation 
fron  local  governing  bodies  to  the  Department. 


In  State  ex  rel.  Thelen  v.  City  of  Missoula 
(Dec.  8,  1975)  the  Montana  Supreme  Court  held 
that  the  legislature  nay  limit  the  power  of 
local  governments  to  adopt  zoning  regulations. 

In  this  case  the  Thelens  intended  to  sell 
their  Missoula  residence  to  a  non-profit  org- 
anization for  use  as  a  group  home  for  develop- 
mentally  disabled  persons;  however,  the 
property  was  located  in  a  neighborhood  in 
which  group  homes  were  prohibited  by  local 
zoning. 

Sections  11-2702.1  and  11-2702.2,  R.C.M. ,  19H7, 
which  were  originally  adopted  in  1973,  express- 
ly exempt  the  location  of  group  homes  from 
regulation  under  municipal  zoning,  but  the 
city  challenged  the  validity  of  these  sections 
and  sought  to  prohibit  the  use  of  the  Thelens' 
property  for  this  purpose. 

In  ruling  that  the  city  ccuJd  not  use  its 
zoning  ordinance  to  prevent  the  establishment 
of  group  hones,  the  Court  cited  the  long 
recognized  principle  that  municipalities  have 
only  those  powers  granted  to  them  by  statute 


(or  by  necessary  inference  therefrom)  and  that 
the  legislature  may  modify  or  withdraw  these 
powers  at  its  discretion. 


In  State  ex  rel.  Christian,  Spring,  Sielbach 
£  Assoc.  vlgTIer  (33  St.  Rep.  1B§,  Peb.  4, 
1975)  the  Montana  Supreme  Court  has  affirmed 
its  earlier  ruling  that  county  interim  zoning 
authorized  by  section  16-4711,  R.C.M.,  1947, 
is  subject  to  the  notice  and  hearing  require- 
ments of  section  16-4705.  In  Christian  the 
Ctourt  held  that  a  90-day  subdivision 
moratorium  adopted  by  the  Powell  Covrnty 
Conmissioners  in  June  of  1974  was  invalid 
because  the  ccnimissioners  did  not  comply 
with  the  requirements  of  section  15-4705. 

The  Court  first  adopted  this  position  regard- 
ing interim  zoning  in  Bryant  Development 

Assoc.  V.  Ted  Dagel  et  al. ,  Mont. , 

531  P2d  1320,  32  St.  Rep.  213. 


Attorney  General  Robert  L.  Woodahl  has 
issued  an  opinion  (Vol.  36,  Op.  No.  33)  xhat 
under  Chapter  47  of  Title  16,  R.C.M.,  1947 
(authorization  for  county  zoning)  county 
commissioners  may  impose  zoning  regulations 
on  patented  mining  claims.  The  Attorney 
General  noted,  however,  that  these  regulations 
may  not  prevent  the  owner  of  any  mineral, 
forest,  or  agricultural  resources  from  use, 
development,  or  recovery  of  those  resources 
(section  16-4710,  R.C.M.,  1947). 


In.  poAt  by  a  701  g/uint  ^Aom  the.  Ve.paAXimnt 
OjJ  HoiU'ing  and  UAban  VzveZopmznt 
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